Volume 2, Issue 3

September 2007

Addresses:

Pittsburgh Office:
3300 US Steel Tower

Pittsburgh, PA 15219-2702

(412) 281-8000
Fax: (412) 281-1765

Greensburg Office:
132 South Main Street,
Suite 400

Greensburg, PA 15601
(724) 836-5400

Fax: (724) 836-5149

Beaver Office:

983 Third Street
Beaver, PA 15009
(724) 774-6000
Fax: (724) 774-4400

Morgantown Office:

206 Spruce Street
Morgantown, WV 26505
(304) 2928531

Fax: (304) 292-7529

Inside this issue:

ADR 1
ZK Results 1
ZK News

DISCLAIMER: The
information contained in this
newsletter is not intended to
constitute legal advice. We
do not intend these materials
to substitute for legal advice
concerning specific cases,
involving what may appear
to be similar legal issues and
factual circumstances. Before
acting on any material pre-
sented herein, we advise you
to seek legal counsel.

ZIMMER KUNZ PLLC’S
VIEWS & NOTES

Alternative Dispute Resolution in the United States District Court
for the Western District of Pennsylvania

An important consideration in
almost all civil cases is potential
settlement. The United States
District Court for the Western
District of Pennsylvania has fur-
ther emphasized settlement at an
early stage in civil litigation by
implementing Alternative Dis-
pute Resolution (ADR) proce-
dures, which are set forth in Lo-
cal Rule 16.2 of the Court.

Currently, cases assigned to
Chief Judge Donetta Ambrose
and Judges Arthur Schwab,
David Cercone and Nora Barry
Fischer are required to participate
in the mandatory ADR proce-
dures. In cases assigned to these
judges, at the time of the Rule 26
(f) conference, the parties must
select one of the three ADR op-
tions. If the parties do not select
such a procedure, the Court will,
at the time of the initial Schedul-
ing Conference, discuss the vari-
ous options with the parties and,
if the parties cannot agree to a
procedure, the Court will select

Recent ZK Results

in Fayette
County, Pennsylvania secured a
dismissal of a lawsuit against
defendant based on the forum
selection clause included in a
staffing contract where the plain-
tiffs alleged misrepresentation,
conversion, unjust enrichment
and breach of oral contract. The
dispute centered on which party
was responsible for payment of
certain state and federal unem-
ployment taxes.

A contract was entered into
between the parties for defendant
to provide services to the plain-
tiffs. The contract provided that

one of the ADR procedures for
the parties.

The three ADR procedures are:
(1) mediation, (2) early neutral
evaluation, and (3) arbitration. A
mediation is where a neutral
attorney, agreed upon by the
parties, facilitates negotiations
between the parties to help them
reach a mutually acceptable
agreement.

An early neutral evaluation is
where a neutral attorney, agreed
upon by the parties, provides a
non-binding evaluation of the
case based upon submissions
and/or presentations by the par-
ties. After the neutral attorney
provides the evaluation, he or she
is available to assist in potential
settlement discussions.

Finally, an arbitration consists
of the parties presenting evidence
and argument to either one neu-
tral attorney or a panel of three
attorneys. After the presentation
of the evidence and argument by
the parties the single arbitrator or

“[i]f any action at law or equity is
brought to enforce or interpret the
provisions of this Agreement, the
prevailing party shall be entitled
to reasonable attorney’s fees and
costs through appellate proceed-
ings. The venue for any such
action shall be Hillshorough
County, Florida.”

After remand from the Penn-
sylvania Superior Court, the
Common Pleas Court for Fayette
County determined that the plain-
tiffs” allegations fell within the
scope of the forum selection
clause and the enforcement of the
clause would not be unreason-
able.

The plaintiffs argued that the
contract was not applicable to

panel issues a non-binding deci-
sion as to the claims of the par-

ties. The local rule does permit
the parties to submit to binding

arbitration as well.

The cost for participation in
the ADR program is paid for by
the parties. The cost fluctuates
depending upon the procedure
chosen and the neutral attorney
or panel selected. The nature and
circumstances of each case deter-
mines which procedure will be
most effective. Generally, the
ADR procedure will take place
within the first sixty days follow-
ing the scheduling conference.
The judges may limit discovery
prior to completing the ADR
procedure so as to provide for
potential cost savings for the
parties. 2

their claims, as they were assert-
ing tort claims. However, the
court determined that the gist of
the action test essentially made
these claims related to the con-
tract. The count also found that
the unjust enrichment claim was
not viable and that the breach of
oral contract claim was subject to
the forum selection clause. Fi-
nally, the court found that the
record was void of any indication
that litigation in Hillsborough
County, Florida would seriously
impair the Plaintiffs’ ability to
pursue their claims and therefore
enforcement of the clause is rea-
sonable.

(Results Continued at Page 2)




ZK Results (Continued)

The Superior Court of Pennsyl-
vania affirmed the entry of sum-
mary judgment received by De-
fendant. repre-
sented the defendant in this mat-
ter and moved for summary judg-
ment in Washington County,
Pennsylvania as to the claims of
plaintiffs arising from a fatal
handgun shot on December 10,
2001.

The plaintiffs asserted claims
against defendant of negligent
infliction of emotional distress,
negligent entrustment of a fire-
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%# & Y%recently
convinced the Court of Common
Pleas of Allegheny County, Penn-
sylvania to strike a judgment
entered against the insured defen-
dant, Mr. Spells. Default judg-
ment had been entered against
Mr. Spells prior to Zimmer Kunz

R

The plaintiffs alleged that De-
fendant Lewinter Transfer Co.
was liable for a trucking accident
when a truck driver driving his
truck following delivery of salt in
January 2005 for Defendant
struck the plaintiffs. Plaintiffs
asserted that they sustained sig-
nificant injuries as a result of the
subject accident. Attorneys
- $ and

moved for and received
summary judgment on behalf of
Lewinter Transfer Co. and the
plaintiffs’ claims were dismissed

ZK News:

The managing director of the
Zimmer Kunz Beaver Pennsyl-
vania office, i 1
was elected Vice-Chairman of the
Community College of Beaver
County Board of Trustees and
selected as a delegate to the Penn-
sylvania Commission for Com-
munity Colleges Council of Trus-

arm, and negligence per se based
on violation of the Uniform Fire-
arms Act.

The record showed that the
handgun was previously owned
by defendant’s late husband and
that defendant requested that her
adult son return it to the original
owner after the death of defen-
dant’s husband. The gun was
transferred in early 1998 from
defendant to her son and he ap-
parently did not return it to the
original owner as requested. In
December 2001, the adult son
used the gun to shoot at his wife

becoming involved in the litiga-
tion. Upon retention of Mr. Ra-
maley, he and #

filed a Petition to Strike the De-
fault Judgment and Brief in Sup-
port of the Petition to Strike. Mr.
Ramaley argued before the Court
that Default Judgment was im-
properly entered against Mr.

against Lewinter Transfer Co. in
Allegheny County, Pennsylvania.
The truck driver entered into a
Master Equipment Lease Agree-
ment and an Agreement, Contract
and Lease for Interchange of Mo-
tor Vehicle Equipment with the
defendant. The agreements set
forth and the record demonstrated
that the driver-truck owner had a
nonexclusive lease with the defen-
dant, that the driver was paid
based on the amount of each load,
that he was not paid for any return
trip, and that the lease of the
equipment terminated upon deliv-
ery of the cargo at the destination.

tees. In his capacity on the state-
wide Council he is required to
work toward promoting the Com-
mission’s legislative agenda and
strengthening its advocacy pro-
grams across the Commonwealth.
He was also invited to participate
as the Pennsylvania delegate to
the National Association of Com-

and then fatally shot himself.
The plaintiffs, the minor children
of the son and his wife, alleged
that at the time of the transfer of
the gun, defendant knew of al-
leged violent tendencies and psy-
chological problems of the adult
son.

The trial court and Superior
Court determined that the record
would not support the plaintiffs’
claims because the fatal accident
was not foreseeable at the time of
the transfer.

Spells, and Plaintiff's Ten Day
Notice failed to comply with the
Pennsylvania Rules of Civil Pro-
cedure. The Court agreed and
ruled in favor of the Defendant
and granted Defendant's Petition
to Strike.

At the time of the accident, the
driver’s truck was empty. Plain-
tiffs sought to impose liability
pursuant to federal and state mo-
tor carrier regulations. In ruling in
Defendant’s favor, the trial court
determined that the federal regula-
tions were not applicable as the
accident did not occur interstate.
The trial court determined that the
Defendant was not liable as a
result of its placard’s presence on
the driver’s truck at the time of
the accident.

munity College Trustees 2007
Leadership Congress in San
Diego, CA this September.
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